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Spain, J.

Appeal from a judgment of the Supreme Court (Keegan, J.) .,
entered September 18, 1997 in Albany County, which dismissed
petitioner’'s application, in a proceeding pursuant to CPLR
article 78, to review a determination of respondent denying
petitioner’'s request to extend its operating hours.

In April 1995 respondent granted an application filed by
pavid Sorbo, which requested permission to operate an adult
lingerie modeling business called "Lovely Lady Leather and Lace"
in the Town of Colonie, Albany County; the building was owned by
Robert Savoca. The hours of operation of the business were
designated, as reguested, between 10:00 A.M. to 10:00 P.M.,
Monday through Saturday.

In February 1996 Savoca, the owner of petitioner, filed a
"Site Development Plan Application” (hereinafter the plan)
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seeking changes in the certificate of occupancy for the same
business. Petitioner’'s application came before respondent at a
regular meeting on March 12, 1996; petitioner’'s managing partner,
Scott Lymburner, was present. According to the minutes of that
meeting, petitioner requested that the hours of operation be
changed to "10:00 a.m. to 12:00 a.m. Monday through Saturday".
The minutes also reflect that neighbors in the area objected to
the hours of operation, noting that the prior hours of operation
were "10:00 a.m. to 10:00 p.m." The minutes also reveal that
respondent, by a 4 to 2 vote, granted approval for the
application subject to verifying the hours of operation with the
previous Planning Board approval and consulting with the Town
Attorney’'s office as to whether expanded hours of operation of
the nonconforming use would affect the existing nonconforming use
status. The approval was also subject to a promise from
petitioner to provide additional parking spaces if the need
arose.

At a subsequent meeting on March 19, 1996, with Lymburner
again in attendance, respondent noted its denial of the request

for a change in operating hours. Significantly, the minutes of
that meeting reveal that Lymburner appeared "to discuss the
conditions of the March 12, 1996 approval". The minutes of the

meeting also state, in pertinent part, as follows:

The [March 12, 1996] approval was conditioned
on the hours of operation not exceeding the
prior tenant’s approval, which were 10:00
a.m. to 10:00 p.m. as indicated on the
narrative description. * * * The Planning
Board noted the non-conforming use status of
the application which did not apply to the
prior tenant, and to increase the hours of
operation from 10:00 p.m. to 12:00 a.m. was
not appropriate. The Planning Board took no
action to change the conditions of the March
12, 1996 approval.

On March 29, 1996, written confirmation of the approval of the
plan was sent to petitioner; however, the approval provided that
hours of operation "shall be restricted between 10:00 a.m. and

12:00 a.m."

Approximately one year later, following repeated complaints
from neighbors, respondent notified petitioner that the earlier
approval confirmation misstated the hours of operation and,
additionally, reminded petitioner that it was not permitted to
operate on Sundays. Respondent enclosed a corrected notification






